Abbott v. Abbott 

Summary of Facts: Mother and Father married in England in November 1992.  Child was born in U.S.A. in 1995. Family moved to Chile in 2002 for Father’s employment. Parents separated in March 2003, and a Chilean family court granted Mother sole custody of Child. Father was granted visitation. Under Chilean law parents are both granted a ne exeat power, which means that either parent can prevent the other parent from taking the child from the country.

In August 2005, Mother took the child to Texas, violating the ne exeat order. Father filed suit in the United States District Court of the Western District of Texas seeking the child’s immediate return to Chile based on the Hague Convention on the Civil Aspects of International Child Abduction (“Convention”). The District Court held that the ne exeat order did not give Father “rights of custody” to constitute a wrongful removal under the Convention, and denied Father’s motion to have the child returned to Chile. See Abbott v. Abbott, 495 F.Supp.2d. 635, 641 (W.D. Tex. 2007).  Father appealed this decision.  On September 16, 2008, the United States Court of Appeals for the Fifth Circuit upheld the District Court decision. stating that the ne exeat order was “simply not sufficient to create rights of custody” under the Hague Convention. Abbott v. Abbott, 542 F.3d 1081, 1087 (5th Cir. 2008).  

Father filed a petition for writ of certiorari with the United States Supreme Court, which was granted, and oral arguments were heard on January 12, 2010. The decision has not been issued yet.

Legal Importance: A ne exeat power is one aspect of possible parental rights. The decision from the Supreme Court as to whether a parent who has this power can prevent a parent with sole custody from leaving a country has great import on how the Convention will be applied.
